Town of Sanford

Zoning Board of Appeals

The Sanford Zoning Board of Appeals held a meeting on Monday, December 28, 2009 at the Sanford Town Hall.  The meeting was called to order at 7:03 P.M. by the Chairperson, Jane Bowker.
Members Present: 


Jane Bowker





James T. Wendel





Kimberly Stewart





Naila Aslam-Khan, OD
Absent With Notice:


Mark I. Patterson
Absent Without Notice:

Kyle Landry
Also Present:



Shirley Sheesley, Chief Code Enforcement Officer






Jamie Cole, Code Enforcement Officer






Charles E. Ellis, Administrative Assistant
The meeting commenced with the Pledge of Allegiance.

The meeting was called to approve the minutes from May 11, 2009, June 22, 2009 and July 27, 2009.  With the absence of member Mark I. Patterson, May 11th and July 27th minutes were tabled pending the return of Mark. June 22nd minutes were approved (4-0).

Next on the order of new business, the appeal of Peter Dunham, 241 Twombley Rd., Sanford, ME 04073 is requesting an Administrative Appeal on property located at same address as listed above (Map R11, Lot 77). The property is located in the Residential Development Zone. The applicant proposes to allow the garage to include the kitchen and its use for family members only. 
With no conflict of interest, Jane Bowker, Chairperson for ZBA, addressed the Chief Code Enforcement Officer (CCEO), Shirley Sheesley, for a brief statement as to what action brought this particular case to the Board of Appeals.  Shirley presented her statement claiming the applicant received a Notice of Violation and responded by indicating the Code Officer misinterpreted the ordinance (Section 280-73). 
A determination was made regarding applicant’s “standing”. 
Speaking on behalf of the applicant, Paul Demers addressed the situation as presented by the applicant. Jane confirmed with the applicant that he wanted Mr. Demers to speak for him. She also confirmed with the applicant and Mr. Demers that this was an Administrative Appeal according to Section 280-23.A.  Both Demers and Dunham agreed.  

Jane opened the hearing to the public and briefly went through the appeal process in order to address any question(s) they might have.

Paul Demers immediately addressed Peter Dunham’s request for a building permit in 2007 for the purpose of finishing his overhead garage.  He stated that Peter and his wife, Donna, purchased the property (23) years ago.  He indicated, with use of the slide projector, the location of their single family dwelling and the detached three car garage.  The garage was built in 1998 with unfinished space above.  The purpose of the permit was to finish the area above the garage in order to expand its use for family activities. According to Paul, the Dunham’s wanted to finish the space by adding a bathroom and bedroom with egress windows as well as a large family room.

A permit was issued by the Sanford Codes Department on December 14, 2007.  Paul further stated that the space is used for friends visiting the Dunham’s as their current home and bedrooms cannot support the additional people.  Their daughter also uses the space for sleepovers with her friends.  
Paul also stated that permits were issued and inspections made for plumbing fixtures in the bathroom and a bar sink. Paul produced a document from the owner stating briefly that the space would not be used for anything other than family.  A copy of the document can be found in the property file.  
Paul further stated that he had reviewed the Town’s Ordinances and went on to describe the attached deck leading to the sliding glass door and entrance to the area above the garage.  He explained the open bar area with a complete kitchen including refrigerator with a full bath and complete bedroom.  Again, Paul acknowledged that the intent was for family use and not to be used for rental space.  He referred to it as an accessory apartment.

Paul confirmed the structure as a detached dwelling, a permitted use in the RD zone.

Much of his information was pulled from the Sanford website where he researched the Town’s ordinance and Land Use.  Following much conversation as to why he feels the Dunham’s are legal in calling it an accessory apartment, he further stated that it was their objective to rectify the situation and make this structure legal and asked for assistance in getting there.  Next, Paul asked if there were any questions from the Board.
Jim Wendel asked Paul if a floor plan was submitted with the original application.  Paul said that he did not have a copy of the initial plan.  Jim stated he had a copy of a plan dated December 7th.  Paul asked if he could look at it and compare it to the floor plan he brought to the hearing.  In comparing the plans, Paul noted that the kitchen is where the play room was, the bathroom was in the same location and the study room is now a bedroom. Paul stated that the floor plan held by the Board members was not the same as he had.  He commented that Peter Dunham was denied the permit based on those plans.

Jim Wendel disputed the claim stating that the initial floor plan did not show a kitchen.
Paul stated that he saw nothing that would preclude a family from having two kitchens if they so elected.  Jim expressed his concern over misrepresentation of the floor plan.

Paul responded by saying that the Dunham’s did not want to break any rules and did not want to remove the stove or refrigerator as suggested earlier by Code Enforcement.  The Dunham’s still hold with the unit as an expansion of their home and not for rental purposes.  They would welcome a Certificate of Occupancy without changing the current makeup of the space.

Jane next asked the question as to which town Paul Demers held the position as Code Enforcement Officer.  Paul stated the Town of Kennebunk. Paul also clarified his position as a Code Enforcement Officer, with Jane Bowker, to the Town of Sanford, in 1998.  

Jane asked Paul in referring to the letter addressed to Peter Dunham on November 24, 2009, where Shirley offered two options to correct the violation.  The first option being to remove the stove and the refrigerator and the second option to seek site plan approval.  Paul did not see it necessary to go through site plan review since under the table of land use, he noted the “P” as being permitted by Code Enforcement within this zone. 

Naila Aslam-Khan spoke to the original building permit clearly showing a rumpus room and that any change from that would warrant concern, especially if installing a kitchen which would permit anyone residing in the building the opportunity to cook & live in the provided space.  Again, Paul said they were not disputing that capability but re-emphasized that the unit was for family only and never to be used for rental purposes.

At this point, Jane suggested the Board hear from Shirley’s prospective before asking more questions.  Jim Wendel questioned the septic system’s capacity and the electrical permit in order to carry sufficient electrical power to operate a stove.  Paul responded to the questions noting that an electrical permit is obtained through a State Certified Electrician and closed by saying that only one electrical box (panel) was installed for both dwellings.

Shirley took the podium and immediately addressed the appeal as an Administrative Appeal and asked the question, “did I misinterpret the ordinance or make an error in my findings”?  She addressed Section 280-23 of the Town Code.  Shirley contends it to be a second dwelling and in the table of land use identifies it as two dwelling buildings on the same property, similar to a duplex arrangement.  Shirley further stated that a “separate” building with a “dwelling” unit is not an accessory building but instead, a “principle” building!  Again, she stated, it is a separate building detached from the main dwelling and offering accommodations for living, sleeping, eating and sanitary means. By definition, it is a separate dwelling.  Building is not accessory to a single family dwelling. Shirley closed by stating that she made the correct judgment, according to the Town ordinance, in forwarding the violation notice and feels the Administrative Appeal should be denied.

Jane had a couple of questions for Shirley. First question regarded the property and if the 2nd dwelling could be sold as an individual lot.  Shirley responded by explaining the dimensional factors involved in determination of a lot size, including street frontage. That is one of the reasons for being careful when issuing a permit for an accessory building.  Jane’s next question was on Site Plan Review and what that entailed.  

Shirley responded by saying his option, as it now stands, he can either go to Planning for site plan review or remove the kitchen to acquire a Certificate of Occupancy.

When asked by Jane if there were any further questions, Paul Demers asked Shirley if the lot could be split and sold as an individual lot.  Shirley’s response was if the lot filled all of the necessary dimensional requirements with appropriate street frontage, it would be possible to secure a permit for the building.  A possible 3rd option !

At this point, Jane pulled the meeting back to address the reason for the hearing and the Administrative Appeal process.  Other options, after the hearing, could be pursued with the Code Officer if the appellant chose to do so.  Paul Demers spoke to the Board feeling strongly that their argument as to the misinterpretation to the ordinance clearly, as they see it, gives the Code Enforcement Officer the legal right to sign off on the permit.  He further stated that no other steps were necessary and the Dunham’s have done everything required of them to receive their Certificate of Occupancy.
Jane asked Paul if he was through with his rebuttal.  Following his positive response, Jane offered the Board an opportunity to ask any further questions.  Kim commented to the definition of an accessory apartment as identified in Section 280-5.  She views the dwelling and the fact that it has its own entrance, did not qualify the building as an accessory apartment and the basis for Shirley’s denial to issue a permit. 


After several more minutes of debating the definition of an accessory apartment between the Board members and Paul Demers representing the Dunham’s, Jane announced to close the meeting to the public in order to deliberate with the Board.  Note: you may view the results of the voting under Facts and Findings dated December 28, 2009 (a copy has been attached to the minutes).  The Board voted 4-0 in favor.

A motion was made to adjourn by Jane Bower and seconded by Jim Wendel.  Meeting adjourned at 8:49 P.M.   

