Town of Sanford

Zoning Board of Appeals

The Sanford Zoning Board of Appeals held a meeting on Monday, July 27, 2009 at the Sanford Town Hall.  The meeting was called to order at 7:04 P.M. by the Chairperson, Jane Bowker.
Members Present: 


Jane Bowker





James T. Wendel





Kyle Landry






Mark Patterson

Absent With Notice:


Naila Aslam-Khan, OD

Absent Without Notice:

Kimberly Stewart
Also Present:



Shirley Sheesley, Chief Code Enforcement Officer






Charles E. Ellis, Administrative Assistant
The meeting commenced with the Pledge of Allegiance.

The meeting was called to approve the minutes from May 11, 2009, June 22, 2009 and July 13, 2009.  With the absence of member Kimberly Stewart and Naila Aslam-Khan, approval of July 13, 2009 minutes, only, were unanimously approved by the (4) members present.  May 11, 2009 and June 22, 2009 minutes have been deferred pending the attendance of Naila Aslam-Khan and Kimberly Stewart. 

Next on the order of new business, the appeal of Susan Hague, 59 Hastings Rd, Kendall Pk, NJ 08824, requesting a shoreland dimensional variance on property located at 52 Javica Ln, Sanford, (Map R21A, Lot 9).  The property is located in the Rural Residential zone and Shoreland zone.  Susan Hague is requesting the variance in order to keep her hot tub and deck within the 75’ setback requirement from the high water mark. 
With no conflict of interest, Jane Bowker, Chairperson for ZBA, addressed the Chief Code Enforcement Officer (CCEO), Shirley Sheesley, for a brief statement as to what action brought this particular case to the appeal’s Board.  Shirley presented her statement claiming the denial of a building permit for a deck.  The deck, already built, is approximately 20 feet from the high water mark.
Jane Bowker acknowledged the CCEO and moved to determine applicant’s standing.  Upon clarification of an undue hardship (Section 280-23.B) and (Section 280-28.A) to the appellant, the appellant presented her argument, accompanied with her daughter, and, why they disagreed with the CEO’s decision to deny them a permit.  The following highlights were presented by the appellant during their presentation:

1.
Letter from previous owner acknowledging deck.

2. 
Owner admitted to lowering the deck

3.
Added footings to support a deck and assist with water run off.

4.
Placed a hot tub on the lower deck.

5.
No other location to place the hot tub.

6.
Unsuitable to place the hot tub on the ground due to slope of their property.

7.
1971 site plan shows a 9’x10’ porch with egress to water front.
8.
Removing the lower deck and footings would compromise the retaining wall.

9.
Undermine the value of their property.

10.
Water run off from Javica Lane & Route 4 runs on either side of their property taking soil with it and eroding the shoreland.  With the lower deck in place, the retaining wall is not compromised.
11.
Trees in the front of their property have never been touched.

12.
Expressed concern over the erosion of land.

13.
Would welcome the continued enjoyment in use of the lower deck as well as the hot tub.

While showing the Board various pictures taken by the appellant, the appellant addressed the 4 criteria questions to the Board.  They concluded that in the (9) years that they have owned the house, they have experienced no erosion of the retaining wall following the lowering of the deck with its footings.

Next, Jane Bowker asked the appellant as to what brought this case forward.  The daughter received a notice from Code Enforcement, addressed to Susan Hague, in May, 2009 notifying the owner of the violation.  Also, received an earlier notice of a violation following the replacement of boards on their dock in which they received a fine.  Additionally, they paid a fine for failure to obtain a permit for the electrical work done on the hot tub.
Mark Patterson queried the porch mentioned at the beginning.  Shirley advised Mark to hold his question for her presentation.  Mark then addressed the appellant questioning the previous owner(s) who at some point expanded the porch without a building permit.  The current owner agreed.  Susan Hague stated she paid a $100 fine plus $25.00 for the permit which later got denied.  She argued the fact that after they paid the fine and paid for the permit, it got denied and they were out the money.  
With no further questions from the Board, Jane Bowker turned the meeting over to Shirley Sheesley, Chief Code Enforcement Officer (CCEO) for rebuttal.  Shirley reminded the Board the appeal was over the location of the deck and the hot tub. That was the basis for the appeal.  Also, all 4 questions to the undue hardship test must be met in order to grant the permit and it is up to the applicant to prove this, not the Code Enforcement Officer.  
Shirley presented the Board with the 1972 property tax card showing a 5’ x 16’ deck facing the waterside.  Continuing, she presented a 1987 property tax card showing the 5’ x 16’ deck and an additional deck measuring 9’ x 10’.  It also appears that the 5’ x 16’ original deck was expanded by an additional 4’ as the 1987 card is showing a 9’ x 16’ deck along with the 9’ x 10’ deck.  The current property tax card is showing both decks as highlighted above.  Also, the ordinance has been in place since 1975 and even if the prior owner wanted to relocate the deck, a building permit was required and there is no evidence that an application was applied for from the Town of Sanford.  Without an application, there is no way Codes could have reviewed the setbacks.  Hence, violations do not go away just because a Code Officer was informed of a change which took place without review.  No time limit on land use violations!  On a last note, all (4) criteria questions failed to pass the undue hardship and therefore, the permit should not be granted.  
Questions were exchanged between the Board members to the Chief Code Enforcement Officer confirming the findings and when a permit can or can not be granted when working with current ordinances.  Shirley also explained to the Board, a replacement of any deck or structure over fifty percent, a building permit must first be obtained. 

Jim Wendel pointed out from the photographs taken by the CCEO, the deck housing the hot tub did not exist in either of the property tax cards and therefore was built as a separate deck entirely and illegally. Jim further pointed out the discrepancy as listed on the 1987 property tax card as to the size of the existing deck.  Now the question, when did the deck housing the hot tub get built?  According to the owner, Susan Hague, she did not know.  She purchased the home with the deck as indicated in her documents presented to ZBA.  As recapped by Mark Patterson, a previous owner extended the deck making it more nonconforming as it was built even closer to the water.
Discussions between the appellant and the Board continued for several more minutes going over much of the same information previously presented.  The question came up as to when “pressure treated” wood came on the scene as much of the deck was built using  PT wood.  No clear answer was given.

The rebuttal went back to the Chief Code Enforcement Officer with more questions from the Board.  With no building permits on file between the years of 1972 through 1987 and the suspected time of the deck extension,  Jim Wendel announced that the deck was probably built illegally. 
Jane announced the closing of the public hearing to discuss among the Board members before putting to a vote.  Note: you may view the results of the voting under Facts and Findings dated July 27, 2009 (a copy has been attached to the minutes.)

Following the results, the appellant inquired if the meeting had been recorded and what documentation could they expect, from the Town, should they wish to appeal the Board’s decision.  Jane Bowker gave an excellent and very detailed response to their question. With that, the appellant left the public hearing and the Board continued their meeting. 
Some light conversation between the Board members regarding the legality of open discussion and the need to have all discussions available to the public followed the hearing.  The consensus of the Board was in favor of the time given to the appellant so the appellant may better understand the Board’s position and why certain things happen as they do.  It is much better taking a compassionate approach vs one that could be very painful, especially with an undue hardship appeal. 
Mark Patterson focused on “presentation” and had some good examples for the Board to consider.  He suggested that during the initial presentation by the CEO, give a more detailed description as to why the building permit was denied in the first place.  By presenting more evidence and displaying the facts, his personal opinion is that the case would move along much faster avoiding the need to pry for more information.  This would give the Board a much better understanding as to why the permit was denied in the first place.  He also feels that in doing so, it would curb a lot of the current need to probe for more information.  

Shirley agreed to expand a little more on the case without getting in to the merits of the case.  Shirley’s concern is that the applicant has the right to speak first. The Chief Code Enforcement Officer also clarified to the Board as to what documents are acceptable and made part of the record vs what documents may not be part of the record.  

The Board did agree that much discussed during a case has a lot to do with the emotions of the individual applicant. They in turn, respectful of their feelings, tend to take more time than perhaps necessary in their explanation to the appellant.
Jane Bowker also suggested that in a future meeting the Board should think about the By-Laws.  Everyone seems busy during the summer and early Fall but things should slow down come November, December.  If no appeal between now and September, the month of September might be a good month to get all of the Board together to go over the current By-Laws and other administrative matters.        
A motion was made to adjourn by Mark Patterson and second by Kyle Landry.  Meeting adjourned at 9:39 P.M.   

