Town of Sanford

Zoning Board of Appeals

The Sanford Zoning Board of Appeals held a meeting on Monday, April 27, 2009 at the Sanford Town Hall.  The meeting was called to order at 7:01 P.M. by the ZBA Chairperson, Jane Bowker.
Members Present: 


Jane Bowker (Chairperson)





Mark I. Patterson (Vice Chairperson)





Naila Aslam-Khan, OD (Board Member)





James T. Wendel (Board Member)





Kyle Landry (Board Member)

Members Absent:


Kimberly Stewart 





Jordan Landry

Also Present:
Shirley E. Sheesley, Chief Code Enforcement Officer

Jamie Cole, Code Enforcement Officer

Charles Ellis, Administrative Assistant



The meeting was called to hear the appeal of the Sanford Water District, Sanford, Maine 04073 on an Administrative Appeal followed by a Variance Appeal for property located on Twombley Road, Sanford, Maine (Map R14, Lot 1D).  Additionally, the Administrative Appeal of William L. Elwell on property located at 202 Cottage Street, Sanford, Maine (Map R9, Lot 2).  Minutes from January 12, 2009 also needed approval and listed on the agenda menu.  The meeting began with the Pledge of Allegiance.   
Chairperson Jane Bowker announced the Administrative Appeal of the Sanford Water District. She immediately asked if there were any conflict of interest that might disqualify any Board member.  Jim Wendel announced that when the pump station was originally designed in 1990, he had worked for an engineering firm that assisted the Water District in its design.  Jane asked Jim if he felt he could make an impartial decision which he acknowledged and the meeting continued.  

Next, Shirley was called to explain the grounds of the appeal.  She stated the building permit was denied for a building expansion on a nonconforming lot.
Jane Bowker moved to determine the standing of the applicant and if they were the rightful owners of the property.  Following confirmation of ownership, Jane announced the opening of the hearing so the appellant could present their evidence of the facts to the ZBA. 

Dennis Knowles confirmed his position with the Sanford Water District while announcing Jim Shirley, Attorney for the Sanford Water District, who would accompany him in the appeal.  Dennis further stated that the well with pump was installed in 1990 with a building to house the pump.  He stated the Zoning Board of Appeals granted a variance for the Sanford Water District, in 1990, the result of their entrance being on an abandoned road.  Dennis further stated that they were here this evening because money from the stimulus package is available in the amount of $714,000 as a “grant slash loan” to install a backup generator and to make improvement to the current building, hence the reason for the application and expansion of the existing building.  Going forth, Dennis announced he would turn the presentation over to their Attorney, Jim Shirley. 
Jim Shirley notated the town’s ordinance in 1990 vs. today’s ordinance with provisions noted in Section 280-27 regarding a nonconforming lot.  Several questions followed by responses from ZBA, to the appellant, which continued for several minutes, all centered on the size of the lot, the lack of road frontage and the interpretation of the ordinance itself.      

The dispute as to why the variance was granted in 1990, and, today, without road frontage on a nonconforming lot, a variance would not be granted.  

Without any further questions from the appellant, Jane Bowker called attention to Shirley Sheesley, Chief Codes Enforcement Officer for Sanford for her rebuttal.  

Shirley began with her counter-points stating that first she had made a correct interpretation of the ordinance.  She further commented that the original variance granted in 1990 stated the size of the building.  Under the definition of the zoning ordinance, this is considered a nonconforming lot.  The lot was created on August 9, 1990.  The lot was created without the required lot width of 200 feet in 1990 within the Rural Residential Zone.  Copies of the Zoning Ordinance from 1990 were presented to the appellant as well as to the ZBA Board members.  She reiterated that even though the 1990 ordinance differed from today, it still had requirements as to the size; width and minimum street frontage required pointing out that the lot was a nonconforming lot in 1990 and it remains a nonconforming lot similar to the regulations as established today.  The lot meets all other setback requirements with the exception of having any frontage.  When the lot was created it was created without any frontage, thus, making it an illegal lot. All of the above was explained in great detail by the Chief Code Enforcement Officer referencing both current and previous ordinances to 1990.  Definition of a nonconforming lot was passed out to the appellant and members of ZBA.  She explained the difference between a “legal lot of record” and an “illegal lot of record”.  She also stated that Section 280-77 of the Zoning Ordinance allowed access to an existing rear lot if the right-of-way was owned by the Sanford Water District.  Questions presented by the Board to the Code Enforcement Officer were responded to with much detail and accuracy to certain Sections of the Zoning Ordinance.  

Jane Bowker asked if there were any more questions for the Code Enforcement Officer, whereby, she received a response from the Attorney for Sanford Water District, Jim Shirley.  Mr. Shirley stated that he disagreed with the comments expressed by the CEO regarding the creation of an illegal lot back in 1990.  His argument was, “if the Town knowingly knew this and, therefore, would prohibit future permits as a result, why then did the ZBA grant a variance for the building in the first place”?  

Following several more minutes of questions and answers between the Board and the appellant, they could not come to any conclusion as to how to proceed with the property, building in question and the appeal was tabled until Monday, May 4, 2009 (see Findings of Fact) dated April 27, 2009.  Public record to remain open until the Board meets on May 4th, 2009, while both parties seek additional information.  

Next on the agenda, Jane Bowker announced the Administrative Appeal of William L. Elwell of property located on 202 Cottage Street, Sanford, Maine 04073.  Following a negative from all Board members present regarding the conflict of interest, Jane noted the absence of Board member, Naila Aslam-Khan, for this hearing. With four remaining Board members, the hearing continued.  Jane next addressed the Chief Code Enforcement Officer regarding the basis for the appeal.  
Shirley Sheesley clarified that this meeting was for the denial of a building permit for a shed.  A determination of the Standing and the applicant’s appeal as an Administrative Appeal was also performed.  The Chairperson announced the opening of the hearing to the public regarding the applicant’s comments as to why he feels the Chief Code Enforcement Officer erred in any order, requirement, decision, or determination in the denial of the building permit.  

Mr. Elwell commenced by asking the question if all Board members received a packet regarding his response to the permit denial.  All members acknowledged receipt of the packet.  His basis for the appeal was delivered on what he felt was a “premature decision”. Specifically, the Chief Code Enforcement Officer’s denial regarding an incomplete application.  Along with the above, he also stated there were several misinterpretations of the ordinances which he would address.  In the interest of “moving things along”, Mr. Elwell said that he made comments in his packet so all could review thus eliminating the need to cover in more detail.

The appellant immediately addressed the proper ownership of the property stating he could not find reference to that anywhere in our codes or ordinances.  He further stated that he did not provide a copy of the deed with the application but would have if he had been asked to.  He also made comment that ownership of the property should have been visible through the Town Official along with the deed.  Addressing CMP and their permission regarding the right-of-way, Mr. Elwell said there is nothing in our “code” that says he must go to the CMP for their permission for what was granted to the CMP as a right-of-way by the grantor.  As the grantor of the property, by law, Mr. Elwell said that he did not have to ask for their permission.  If it is not in the code or the ordinance, it is not enforceable, according to Mr. Elwell.  Additionally, Mr. Elwell stated that he had a scale drawing made for his presentation and that the scale also shows where the shed will be placed along the CMP right-of-way.  It does not, he added, infringe upon CMP to get to their poles for maintenance.  By using the overhead projector, he pointed out the meaning of “impeding” and how it can affect CMP by showing examples of several from unknown locations.  The next issue he made comment to was the statement of “use”, which was in the Town Code but not asked for in the application.   Mr. Elwell commented that the application included a detailed description of the 6’ x 6’ shed and he felt that that should serve as to its use.  He made further comment to the pending subdivision site plan underlining his thoughts that he may or may not resubmit a site plan after pulling the initial site plan.  He strongly feels that the interpretation of the codes by the Chief Code Enforcement Officer is incorrect and went back over the issues stated above.

Mr. Elwell stated that he was available for questions should the Board have any questions for him.  Jane Bowker also asked the Board if anyone had questions for Mr. Elwell.  No questions were presented and Jane moved on by asking Shirley Sheesley if she would like to present her position on the matter.  
Shirley Sheesley thanked Mr. Elwell for showing the pictures and examples of what he considered infringing on the right-of-way.  She also stated that there was no way of knowing what came first, the power lines or the structures.  Next, the Chief Code Enforcement Officer passed out a chronology of the property identified through documents on file.  She stated she felt she was correct in denying the permit.  She addressed the ownership of the easement and the right to build on an easement, referring to Central Maine Power, and the importance of seeking their approval (first) before erecting a shed on the easement.   Additionally, there are other plans for building on this property although the applicant states they are on “hold”.  The shed, if approved, could have an effect on the property and any subdivision plans should they go forth. 
 Following her rebuttal and several questions from the Board, she identified the (3) major reasons for not approving the building permit.  Not enough information, statement of use, the easement issue and plot plan misleading.  The Board deliberated back and forth as to the possible motive behind the application since there was a site plan review taking place with regard to the property.  Reaching no conclusion as to the possible use along with the remote area where the applicant has planned to build the shed, the Board moved to Mr. Elwell for rebuttal.

He began by saying he had “no” plans before the Planning Board at this time.  He also states that he has filed another application “on the calculation” of net development area for a subdivision plan.  He also stated that she (Shirley Sheesley) had the deeds (to the property) in January, 2009.  Again, Mr. Elwell does not believe he requires the approval of CMP to put a shed on “his” property!  He goes back to the fact that it is a 1938 deed and not subject to today’s requirement(s) for a “right-of-way”.
A question was asked of Mr. Elwell by one of the Board members “could he submit another complete application for a shed”?  He responded by saying that if he submitted another application, with all of the information requested, he feels he would not get the permit.  He states he is willing to do that but still believes he will not get the permit.  When asked by another Board member to the CEO if she would issue a permit if Mr. Elwell submitted another application, Shirley responded that she would review and consider it but did not say she would issue a permit for the shed.
Jane Bowker asked if there were any other questions the Board would like to ask.  With no further questions, Jane closed the public record for matter of discussion among the Board Members.  A short discussion pursued before the Board members voted on the appeal.  The majority of the Board members felt there was more going on then erecting a shed.  
A motion was made that the evidence does not establish an error in any order, requirement, decision, or determination of the Code Enforcement Officer because the application was incomplete according to the ordinance requirements as outlined in the CEO’s letter of March 16, 2009.  The motion was seconded and the Board voted 4-0 to deny the appeal.

Next on the agenda, the minutes of January 12, 2009 which the Board approved with the Board voting 4-0 in favor. 
The last item of interest regarding Jim Wendel’s “Application Process” was tabled for another time with all voting in favor to place on hold 4-0 in favor.  

The motion was made to adjourn the meeting.  The motion was seconded and the meeting was adjourned at 10:06 P.M. 
